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Abstract
Organ trafficking, due to its subtle nature, is a less-addressed 
form of trafficking, among others. It has been decades that the 
first-ever successful organ transplantation took place. Since 
then, medical science has advanced in leaps and bounds to gift 
us another chance of life, even in cases of acute organ failures. 
However, this has created a huge demand for transplantable 
organs building an unbridgeable gap between its demand and 
supply, which on the other hand, has generated booming mar-
kets for the illegal sale of organs leading to organized crime 
of organ trafficking, especially in the developing nations. The 
Transplantation of Human Organs Act (THOA), 1994, was enact-
ed to provide regulatory frameworks and prevent the commer-
cialization of human organs in India. Although THOA, with its 
latest amendments and rules, is somewhat successful in curbing 
the menace, recent studies show that it has failed to achieve its 
goals largely. The authors in this paper argue that the existing 
laws in India dealing with organ trades and trafficking are inad-
equate, in comprehensive, and lags far behind compared to the 
advancements in medical technologies and report the findings 
of a systematic analysis of THOA, highlight inadequacies, and 
recommends relevant reforms. 
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Introduction
The organized crime of organ trafficking to be dealt 

with is not something new. Rather it is a long-stand-
ing global problem that came into existence soon after 
the first-ever successful human organ transplantation 
took place, performed by Dr. Joseph Murray in the 
year 1954between identical twin brothers in Florida, 
according to Ainley, since then rapid advancements 
in medical science and technologies has widened the 
scope of successful organ transplantations, which was 
only limited to identical twins, permitting successful 
transplants even in cases of non-identical donors, ac-
cording to Ainley. However, these advancements in 
medical science have undoubtedly gifted our hopes of 
having a second chance at life, even in cases of end-
stage organ failures. However, they have also contrib-
uted to creating a huge gap between the demand and 
supply of organs. Moreover, the growing rate of organ 
failures due to the high occurrence of lifestyle diseas-
es in the 21st century has worsened the situation. The 
scarcity of organs has simultaneously led to its com-
mercialization and helped establish flourishing black 
markets for the illicit trade in organs across the globe.

Patients suffering from end-stage organ failures, 
waiting for organ transplantation in the long waiting 
lists of the national organ donation programs, often 
become desperate and reckless enough to use illegal 
means to secure their chances of getting an organ. 

The organ brokers and the organized group of 
criminals take advantage of these desperations, which 
ultimately leads to transplant tourism, illicit organ 
trades, and trafficking, as stated by Bagheri. At the 
same time, the victims remain the same group of a 
vulnerable, impoverished population, as in any other 
forms of trafficking.

A recent study showed that “India although being 
one of the most populated nations of the world, also 
suffers from acute organ shortages with a yearly de-
mand of 1, 80,000 kidneys, 30,000 livers, and 50,000 
hearts, of which only6,000 kidneys, 1,200 livers, and 
15 hearts are fulfilled,”observed Sachdeva. Apart from 
this organ crisis, India being a developing nation has 
a good number of underprivileged populations suffer-
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ing from extreme poverty,ready to get exploited at the 
hands of the organ traffickers. With the weak imple-
mentation of laws,incidents of illicit organ trade sare-
frequently reported in India, as stated by Tikoo.

An investigative journalist and anthropologist, 
Scott Carney, while conducting his research in In-
dia, came across an impoverished village, known as 
“Kidneyvakkam” or “Kidneyville”in the State of Tamil 
Nadu, consisting of a refugee campoftsunami survi-
vors, where almost “two women a week” were forced 
to put up their kidneys for sale for the survival of their 
families, as observed by Carney.

Empirical research conducted in Cairo, Egypt, re-
ported the miseries of the Sudanese migrants, who are 
regularly exploited for their organs due to their unsta-
ble legal status and poor living conditions, as observed 
by Columb.

In the early 90s, allegations against the Chinese 
government surfaced for illegally harvesting organs 
from executed political prisoners, mostly belonging 
to the “Falung Gong” community, later confirmed by 
“Dr.Guoqi Wang,” “a plastic surgeon,” in 2001, as ob-
served by Carney.

On the other hand, United States saw its first-ever 
conviction for running a transnational illicit kidney 
racket in 2012 in the “Rosenbaum case,”as observed by 
Franks.

Thus, although human organs’ commercialization 
is considered unethical,illegal, and grave violations 
of human rights by almost all nations globally, illegal 
trades in human materials are now a global reality. The 
supply chain always seems to move upwards from the 
impoverished populations to the wealthy. Rarely the 
other way round, in an evaluator study by Carney.

In the year 1994, THOA was passed by the Govern-
ment of India to provide a regulatory framework and 
prevent the commercialization of human organs in In-
dia. One of the key challenges before the Act was to 
promote cadaver donations to enlarge the donor pool 
to deal with organ scarcity. However, the organ reports 
available at the official website of the national registry 
reveals that the Act,despite its latest amendments, has 
failed to increase the rate of cadaver donations ade-
quately, as studied by Tikoo.

Moreover, the frequent reports of the ongoing il-
licit trades in organs, such as the famous “Gurgaon 
kidney scandal,” in which one “Dr. Amit Kumar” was 
arrested for running a “kidney racket,” as studied by 
Pant or the Mumbai “Hiranandani Case,” in which 

five doctors from the “Hiranandani Hospital,”were ar-
rested for running another such racket, as studied by 
Narayan. The recent account of “a sensational inter-
national kidney racket, spreading across Turkey and 
the Middle East” (“13 Arrested In Delhi”, 2019) shows 
that the transplantation of Human Organs and Tissues 
Act (THOTA) 1994has failed to achieve its goals to a 
large extent.

In the present paper, the authors focus on the legal 
framework available in India to deal with the crime of 
organ trafficking. In doing so, the authors first discuss 
the evolution and current status of the THOTA and 
then critically analyze the same to find out the inade-
quacies. To conclude, the authors recommend certain 
reforms and measures,which could help reduce organ 
paucity and eradicate the crime of organ trafficking, if 
not completely but substantially. 

An overview of the THOTA
The first successful kidney transplant in India was 

carried out in the 1970s;however, the practice gained 
its momentum only during the80s and in the early 
90srecorded by Nagral&Amalorpavanathan. At some 
point in 1980, there was some buzz in the media about 
a clandestine kidney trade, which reported the coming 
of foreigners to India for purchasing organs from the 
donors in India, as studied by Nagral&Amalorpava-
nathan [1]. 

The concept of brain death
The concept of brain death has been defined only 

in the context of organ donation. It has not been incor-
porated in the Registration of Births and Deaths Act 
of 1969 [2]. In situations where the family of a brain-
dead patient refuses to donate the patient’s organs, the 
medical professionals have no legal authority to re-
move the life support system and declare the death of 
the person, which creates a peculiar situation in itself, 
where a person is eligible to be a deceased donor, but 
still cannot be declared dead, if his or her family refus-
es to donate his or her organs in an evaluator study by 
Nagral&Amalorpavanathan.

Organ retrieval centres
After the 2011 Amendment, THOTA now also 

recognizes other hospitals,apart from the registered 
hospitals and medical centres performing transplan-
tation. As human organ retrieval centers,treating crit-
ical patients and providing for their registration under 
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“Subsection 1 of Section 14 of the Act” will help organ 
retrievals from these centers and prevent the loss of 
potential donors, which is truly appreciated (THOTA, 
1994) [3]. 

Donors
Under THOTA, donors are broadly classified into 

two groups: the deceased or cadaver donors and liv-
ing donors. Living donors are further divided into 
related living donors and unrelated living donors, as 
researched by Kaur [4]. 

Authority for removal
“Section 3” of the THOTA states “the provisions 

for obtaining the authority for the removal of organs 
and tissues” from the below-mentioned categories of 
donors (THOTA, 1994)

2.4.1 Deceased donor
In the case of a deceased donor, “the authority for 

the removal, storage or transplantation of any of his 
organs or tissues”(THOTA, 1994) can be obtained in 
two ways:

“Firstly, the authority may be given by the deceased 
person himself at any point of time, before his death, 
in writing and in the presence of two or more witness-
es, among whom at least one of them should be a near 
relative. On such authority been given, the person who 
is under the lawful possession of the dead body shall 
grant all reasonable facilities for the removal of the 
organs or tissues, as the case may be, to a registered 
medical practitioner, unless he has reasons to believe 
that the donor has subsequently revoked such prior 
authority”(THOTA, 1994) [5]. 

“Secondly, where no such authority has been giv-
en by the deceased, before his death or any objections 
made regarding the same, the person under the lawful 
possession of the dead body may authorize the remov-
al of organs or tissues from the deceased’s body, pro-
vided he has reasons to believe that the near relatives 
of the said person do not have any objection regarding 
the same” (THOTA, 1994) [6]. 

2.4.2 Unclaimed abodes
“If anybody is lying unclaimed in a hospital or pris-

on for more than 48 hours from the time of death, the 
authority for the removal of organs and tissues may 
be given by the person in charge of the said premises 
or any person authorized by him in this behalf, unless 

there are reasons to believe that the near relatives of 
the deceased person are likely to claim the body at a 
later stage. The Act also provides certain procedures to 
be followed in medico-legal cases”(THOTA, 1994) [7]. 

2.4.3Living donor
“Living donations from both related and unrelat-

ed donors are legalized under THOTA. The authority 
for removing organs and/or tissues from a live donor 
should be obtained from the donor himself, as per the 
manner prescribed under theAct. The registered med-
ical practitioners are under a duty to inform and ex-
plain all the possible effects andcomplications in con-
nection with such removal or transplantation to both 
the donor and the recipient before a living donation” 
(THOTA, 1994) [8]. 

Restrictions under THOTA
Section 9 of the THOTA puts certain restrictions 

“on the removal of human organs and/or tissues” in an 
endeavour to curb the crime of organ trafficking and 
to protect the interests of minors and mentally chal-
lenged persons (THOTA, 1994) [9]. 

2.5.1 The near relative clause
Section 9 of THOTA strictly lies down that “a living 

donor could only donate to a near relative. The term, 
near relative, is defined under Section 2(i) of the Act 
and previously included only a spouse, son, daughter, 
father, mother, brother, and sister as near relatives, but 
later in to deal with the problem of organ shortage and 
enlarge the pool of donors, grandfather, grandmother, 
grandson, and granddaughter were also added to the 
definition of near relatives by the Amendment Act of 
2011”(THOTA, 1994) [10]. 

2.5.2 The affection clause
Section 9(3) of THOTA, which permits a living do-

nortodonate his or her organ seven to someone who is 
not a near relative out of love and affection with prior 
approval of the Authorization Committee, has been 
criticized by many earlier researchers because the 
clause has often been grossly misused; There are in-
cidents when authorization committees have “turned 
a blind eye”even in cases of obvious organ sales while 
relying on this clause, as researched by Tikoo [11]. 

2.5.3 Check on medical tourism
To put a check on medical tourism, Section 9 of the 

Act makes “the approval of the Authorization Commit-
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tee mandatory in an instance, where the donor or the 
recipient is a foreigner and provides that such a Com-
mittee shall not approve such donation if the recipient 
is a foreigner and the donor is an Indian national unless 
they are near relatives”(THOTA, 1994) [12]. 

2.5.4. Protection of Minors and Mentally 
Challenged Persons

“In order to protect the interests of minors and 
mentally challenged persons,THOTA prohibits the re-
moval and transplantation of organs or tissues from 
them before their death.”(THOTA, 1994)

Swap donation
A unique concept of Swap donation was inserted 

by the Amendment Act of 2011, which seemed to be 
an appreciable step to deal with the scarcity of organs. 
According to the provisions of the Act, “if a live donor 
has agreed to donate his organ and/or tissue to his near 
relative, but are not biologically compatible with each 
other and there is a second pair of such donor and re-
cipient who are near relatives, but also not biologically 
compatible with each other, then in such a situation if 
the first donor is compatible with the second recipient 
and likewise the second donor is compatible with the 
first recipient, and the said pairs have entered into an 
agreement of donation as per their biological compat-
ibility, then the same could be performed with the pri-
or approval of the Authorization Committee”(THO-
TA, 1994) [13]. 

Duties assigned to registered medical 
practitioners

THOTA also prescribes certain duties on the reg-
istered medical practitioners along with the trans-
plant coordinators, if available, “for removal, storage, 
and transplantation of organs and tissues to ascertain 
whether a person admitted to the Intensive Care Unit 
has already authorized the removal of his organs and 
tissues upon his death or not from the patient himself 
or his near relatives. If authority is given, shall obtain 
such documentation, otherwise inform them about 
the options to choose or to decline organ donation, 
and collect their responses and inform in writing to 
the Human Organ Removal Centre for the removal, 
storage, or transplantation of organs and/or tissues 
from the donor if identified through the above-men-
tioned process. The above duties shall also apply to the 
registered medical practitioners working in Intensive 

Care Units of hospitals who are not registered under 
the Act” (THOTA, 1994) [14]. 

Transplant co-ordinators
THOTA provides for the mandatory appointment 

of transplant co-coordinators in hospitals perform-
ing transplant-related activities in order to promote 
cadaver donations and to co-ordinate the whole pro-
cess of organ donation and transplantation smoothly 
and efficiently but states nothing as to the minimum 
numbers of transplant co-coordinators required to 
be appointed, which is often misused by the hospital 
authorities by appointing less number of transplant 
co-coordinators than required in order to curtail their 
expenses, in an evaluator study by Tikoo [15]. 

Punishments under THOTA
THOTA criminalizes the practice of organ removal 

without authority and illegal dealings in human organs 
and tissues, setting out punishments for the same. Sec-
tions 18-21 of the Act provide punishments for various 
offenses, enhanced by the amendment of 2011 [16]. 

2.9.1 Punishment for removal of human 
organs without authority

The Act prescribes “imprisonment for a term, 
which may extend to 10 years and fine, which may ex-
tend to Rs. 20 lakhs for a person involved in it.

2.9.2 Punishment for commercial dealings in 
human organs and tissues

The Act also sets out punishments “for the making 
and receiving of payments instead of any human or-
gan, for supplying or seeking persons to supply organs 
for payment, for negotiating, managing such activities, 
publishing advertisements, and/or abetting the prepa-
ration or submission of false documents to establish 
near relationships between the donor and the recipi-
ent” (THOTA, 1994). However, while prescribing the 
above-mentioned punishments, THOTA fails to seg-
regate those organ sellers who often happen to be the 
victims of illicit organ trade sand punishes them in the 
same manner as the perpetrators of the crime, ignor-
ing their vulnerabilities and exploitations at the hands 
of the organ brokers and the intermediaries.

2.9.3 Punishment for other contraventions
For any other contravention of the Act, “an im-

prisonment for a term which may extend to five years 
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or with fine, which may extend to Rs. 20 lakhs is pre-
scribed”(THOTA, 1994).

Liability of companies under THOTA
Companies and their officers could also be made 

criminally liable under THOTA. However, suppose a 
person proves that the offense was committed without 
his knowledge or that he has taken all the necessary 
steps to prevent the same”. In that case, no liability 
shall lie upon him(THOTA, 1994).

Taking of cognizance of the of fences under 
THOTA

Apart from the above-discussed provisions, THO-
TA, along with its rules, set down various other provi-
sions relating to the establishment, composition, pow-
ers, and functions of the Authorization Committees, 
Appropriate Authorities, National Human Organs, 
and Tissues Removal and Storage Network,and other 
such statutory bodies under the Act and also provides 
for the registration of the hospitals, organ retrieval 
centers, and tissue banks and also prescribes certain 
regulations and standards to be followed and main-
tained by such organizations. It also mandates creat-
ing and maintaining a National Registry having such 
information as prescribed (THOTA, 1994).

Result and discussion
It has been more than two decades since the en-

actment of the THOTA, and despite all efforts, it has 
failed to attain its objectives to a large extent.

One of its major goals was to deal with organ 
shortage in India by regulating transplant-related pro-
cedures and promoting cadaver donations. Howev-
er, even though India witnessed a certain amount of 
increase in cadaver donations from the year 2012 to 
2017,there is still a huge gap between the demand and 
supply of organs, demands being always far ahead of 
the supply, as recorded by Shroff.

A poor rate of deceased donations is a key concern 
for India in this regard. As per the report available at 
the National Organ & Tissue Transplant Organization 
(NOTTO), 29,386 living donations took place from 
1995 to 2019. In contrast, only 2,475 cadaver or de-
ceased donations are reported during India’s afore-
said period(https://notto.gov.in/organreport.htm).

India, with high rates of fatal road accidents each 
year, has the potential of reaching impressive rates of 
cadaver donations, but unfortunately, due to the short-

age of quick and responsive infrastructures required 
for such programs and due to other religious and eth-
ical constraints and further due to the lack of aware-
ness among the people, fails to achieve the same, as 
recorded by Tikoo.

Besides, although the Act provides for the manda-
tory appointment of transplant coordinators in hos-
pitals performing transplant-related activities to con-
vince the near relatives of the deceased and encourage 
cadaver donations, and to co-ordinate the whole pro-
cess of donation smoothly and efficiently,states noth-
ing about the minimum numbers of transplant coor-
dinators required to be appointed. In the absence of 
such regulation, the hospitals often appoint a lesser 
number of transplant coordinators than required to 
curtail their expenses, which adversely affects the ob-
jective with which the provision was enacted, as stud-
ied by Tikoo.

Another chief objective of the THOTA was to pre-
vent and control the commercialization of human 
organs. Although the Act with its latest amendments 
and rules is somewhat successful in curbing the crime 
of organ trafficking, the recent reports of the cases of 
illicit organ trades show that it has rather moved most 
of the practice underground or even to other nations 
having liberal laws or weaker implementations, as 
studied by Nagral&Amalorpavanathan.

One more challenge that has been faced is that the 
crimes of organ trades and trafficking are hard to de-
tect and often fakes the appearance of a legal trans-
plant since all the parties involved in it gets benefit ted 
in some way or the other. A study conducted by the 
Coalition for Organ-Failure Solutions (COFS)- India 
from September 2010 until May 2012, approximate-
ly identified 1,000 victims of Human Trafficking for 
Organ Removal (HTOR), which is believed to be only 
the tip of the iceberg, indicating that such activities are 
continuing. The Act has somewhat failed to achieve 
its goals, in an evaluator study by Budiani-Saberi et al.

Another drawback of the said Act is that it does not 
define organ trade and trafficking, which it purports 
to prevent and control. Moreover, its focus is more 
on punishing the criminal and deterring the crime. It 
does little to protect the interests of the victims and 
therefore lacks a humanitarian and holistic approach.

The Act further fails to segregate those organ sell-
ers, who often happen to be the victims of illicit organ 
trades,while putting criminal liabilities on them and 
punishing them in the same manner as the perpetra-
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tors of the crime, ignoring their vulnerabilities and 
exploitations at the hands of the brokers and the mid-
dlemen, which also acts as a major deterrent for the 
victims to come forward and report such abuses.

Carney, during his visit to a refugee camp of tsuna-
mi survivors in India, documented the experience of an 
impoverished kidney seller, who was compelled to sell 
her kidney and later after being cheated by her organ 
broker, when she filed a complaint, the police threat-
ened to arrest her for selling her kidney, as researched 
by Carney, which clearly shows the reason behind the 
crime of illicit organ trades being underreported.

On the other hand,the registered medical practi-
tioners and other transplant professionals are in the 
best position to detect such crimes. They can act as 
potential whistle blowers, but they are often negligent 
to report such cases, sometimes to maintain the oath 
of secrecy in order to protect the valuable details of 
their patients and sometimes because they do not con-
sider themselves to be duty-bound to inform such in-
cidents, which eventually daunts the detection of such 
crimes, as observed by Ambagts heer and Balen. The 
Act also fails to address the above issue.

Additionally, the Act falls short of putting any 
check and balance upon the functioning of the Autho-
rization Committees to deal with any abuse of power 
or to identify any possibilities of corruption involved.

Conclusions
The issue of organ crisis being one of the key rea-

sons behind the ongoing offenses of organ trades and 
trafficking should be addressed and dealt with as a 
priority. Further endeavors should be taken in order 
to increase the pool of potential donors by encourag-
ing cadaver donations. Norms should be stipulated to 
facilitate a quick, responsive, and efficient organ-do-
nation program to retrieve organs and tissues from 
deceased persons dying in fatal road accidents.

The Acts should mention the minimum number of 
transplant coordinators to be appointed in hospitals, 
performing transplant activities and in organ retrieval 
centers for encouraging cadaver donations and facilitat-
ing the entire process of organ-donation programs, as 
studies often report that the hospitals and organ retrieval 
centers neglect to appoint sufficient numbers of trans-
plant coordinators in order to curtail their expenses.

THOTA does not define organ trade and traffick-
ing; these should be included immediately under the 
definition clause of the said Act. 

Organ sellers who often happen to be the victims 
of illicit organ trades should be segregated from the 
perpetrators and should be made free from any crim-
inal liability under THOTA because they already suf-
fer from exploitative conditions and are often coerced 
and deceived by the middlemen or their financial 
conditions force them to sell their organs. Decrimi-
nalization of such victims would encourage them to 
come forward without the fear of being prosecuted 
and report such abuses more often than in the present 
situation. Provisions providing compensation to the 
victims should also be incorporated.

The Act should also include provisions imposing 
a duty to inform upon the registered medical practi-
tioners and transplant professionals, creating an ex-
ception to the oath of secrecy in situations where ei-
ther they come to know or suspect any incidence of 
illicit trade in organs. The Act should also prescribe 
punishment for the intentional breach of the afore-
said duty so imposed.

Besides, although THOTA has laid down exten-
sive provisions on various aspects concerning organ 
donations, but has failed to mention any provision 
regarding the transparent and equitable distribution 
of the organs, which needs to be included in the Act 
in order to safeguard any abuse of power by the con-
cerned authorities regarding the same, as observed by 
Nagral&Amalorpavanathan.

THOTA should also provide for certain checks on 
the functioning of the Authorization Committees to 
deal with any abuse of power or to identify any possi-
bilities of corruption involved.

Apart from this, other necessary policy reforms 
should be considered for eradicating poverty and de-
veloping other socio-economic conditions, as required 
for better implementation of the said Act.
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