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Abstract
Most of the criminal justice systems worldwide adopt the refor-
mative tools and techniques with the prime object to introduce 
reformation in convicts instead of using age-old coercive tech-
niques. The Indian criminal justice is not an exception to this. 
Indian criminal jurisprudence believes in the reformative the-
ory of punishment where the criminal shall be treated with as 
much goodwill and humanity as a normal citizen. It believes 
in the capacity of a person to change and usually holds the 
surroundings responsible for influencing a specific type of de-
viant behavior. The intention is to review whether reformative 
theory also counts as a form of ‘punishment’ or is a mere form 
of intervention. If the same qualified as the latter, then wheth-
er the same is conclusive? Attempts at social integration for 
the criminals may be successful, provided there is readiness on 
behalf of both the parties involved. The rate of success in India 
is adjusted due to external factors such as lack of education, 
population explosion, and social morality. The collateral impacts 
of recidivism are something that needs to be studied to the 
cause of rehabilitative theory. Further, in this paper, researchers 
have reviewed the efficacy and various facets of the reformative 
theory of punishment.
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1. Introduction
“Society must strongly condemn crime through 
punishment, but brutal deterrence is fiendish folly 
and is a kind of crime by punishment. It frightens, 
never refines; it wounds never heals”.

-Supreme Court Justice, V.R. Krishna Iyer

The overall purpose of this study is to analyze 
whether the rehabilitative theory (alternatively used 
with ‘reformative theory’) of penology is an appro-
priate alternative that can be sought when it comes 
to achieving the end of a crime-free society. The shift 
from the nature of the crime that requires punishment 
to the reason behind the crime, requiring some form 
of solution or change, we seek to find whether such 
intervention would suffice in the form of the rehabil-
itative theory. 

In order to study the emergence of this theory, it is 
important to see why the other theories of punishment 
were not as successful. To this effect, the author ana-
lyzed the following: 
• Deterrence theory: The fallacy in this theory exists 

when it believes that the offender offends by choice 
and that their actions are unguided [1]. 

• Retribution theory: The fallacy in this theory 
exists when it comes to punishment intending to 
ascribe blame. The motive becomes revenge, and 
punishment is lost in sight [2]. 

• Incapacitation theory: The major fallacy of the the-
ory is its approach. Removing the criminals from 
society does not solve crimes [2]. It is short-sighted 
and does not encompass a holistic solution. 
The reason to study antecedents of human be-

havior is justified by this theory which encourages to 
strike at the root of the problem to meet the end [3]. 

It believes in the capacity of the individual to re-
form. In some way, this may also be seen as a form of 
punishment since the reform measures may be sub-
jected without obvious willingness or consent, causing 
equal pain. However, the same may be justified since it 
attempts to work for the individual first and the gener-
al society as a consequence and not vice versa. 

2. Morality Aspect of Reformative Theory 
of Punishment

The issue also arises with the fact that there is no 
common understanding of the concept in itself. For 
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some, the reformative theory uses only correctional 
means to combat delinquency, aiming to re-induct 
a person socially. On the other hand, some consider 
this theory to be a means of punishment to the extent 
that any form of punishment can be inflicted on the 
convict if the same expounds the possibility of the “so-
called change.”

Questions also arise whether simple justification of 
the crime is enough to let go of the same has varied 
social repercussions that might have everlasting im-
pacts? Or can this be debited only when we guaran-
tee a crime-free society? How do we then guarantee a 
crime-free society? The questions remain settled quite 
unsatisfactorily.

The issue also comes as to how be us as a society, to 
impose what is morally right or wrong on an individu-
al who lacks the basic foundation of accepted civilized 
behavior in the first place. Is it then possible to build 
them a foundation all over again? All such questions 
would remain unsatisfactorily answered due to over-
population and other situational drawbacks. 

To force a person to conform to norms to which 
they have never been privy to their whole life also 
amounts to some form of torture at the end of the day 
and would cause rifts in their sense of understandings 
as well, which is the only logic behind calling this the-
ory a form of ‘punishment.’ How else do we justify this 
to be a form of punishment otherwise? 

Although, the potential of a human to adapt to 
the circumstances they are subjected to is something 
which cannot be completely dismissed. If the social 
circumstances are to be blamed for delinquent condi-
tioning, then would not subjecting them to an envi-
ronment conducive to growth and productivity help 
foster mutual living? If the social construct believes in 
‘hate the crime, not the criminal,’ then awarding them 
a second opportunity along with conditioning and a 
picture of the “otherwise” might bring about unex-
pected results.

3. Merits of Reformative Theory 
of Punishment

The base of reformative philosophy is based on 
the principle that no person is born criminal. The 
environment or the circumstances wherein he re-
sides makes him criminal. Therefore, every criminal 
should be treated as a patient. All the possible ways 
shall be explored to reform him and convert him into 
a law-abiding citizen. The theory of reformation finds 

itself, more than often, co-existing with the concept of 
restorative justice. This theory has been chiefly criti-
cized for being way too idealist or theoretical in this 
approach. It fails to find itself being majorly applied to 
the realities of the way of life in India. 

It finds its justification solely and only on the basis 
that the offender commits the crime due to adverse 
social circumstances, which, however, remains an un-
settled premise to the extent that it does not consider 
to a large extent white-collar crimes, does not consider 
the willingness aspect of a person to be influenced in 
the first place and seems to conveniently ignore the 
part where the guilty has to take responsibility for his 
willingness to act in a particular way which is detri-
mental to another. 

Just because a penal system provides for punish-
ment does not make it cruel. The varying degrees of 
punishment provided show the legislative cognizance 
towards a multiplicity of situations. 

One of the most obvious reasons why the refor-
mative theory is considered idealist is because of its 
theory being Community Monitoring and Commu-
nity Rehabilitation. Community monitoring is some-
thing that our system would be incapable of since the 
resources available to the population to be monitored 
are way off the charts. Community rehabilitation re-
quires much-skilled labor, which is very difficult to 
find in this unevenly educated demography. 

There is a need to assess the risk and categories the 
criminals so that those who have a scope of reforma-
tion in the extensive form would at least benefit from 
the attempt more, which, however, is very much im-
possible looking at the current Indian prison scenario 
due to various reasons such as prison overcrowding 
with occupancy rates going up to more than 115%, hu-
man rights violation, lack of sentencing guidelines and 
high cost of maintaining prisons. 

The prison staff is required to undergo rehabilita-
tion-cum-correctional course so that an environment 
for the same is provided to the prisoners; the imple-
mentation of the same, however, is void. The trial 
courts are also in a way handicapped to categories the 
offenders due to lack of a solid mechanism, which fur-
ther disrupts the objective. 

Today, prisons in India are not congenial for refor-
mation and rehabilitation, which helps create a breed-
ing ground for further delinquency. 

When the reformative theory fails to achieve the 
objective due to various reasons such as prison over-
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crowding, human rights violation, lack of resources 
and methods, etc., the same inspires the criminals in 
these ways:
1. They may either go back to their original deviant 

ways because that is the only way of living for them 
(becoming recidivists)

2. Remain in the company of already seasoned recid-
ivists who get conditioned to behave in the same 
pattern. 
Recidivism clearly shows the failure of the refor-

matory technique; therefore, to remedy the same, the 
reasons for their relapse should be all studied inde-
pendently (may it be psychology or bad assembly or 
persistence inhabit); however, attempts to the same 
are followed by institutional failure and inadequacy of 
methods. 

Law is the instrument of social change [4]. This the-
ory takes into consideration the tendency of a human 
being to have erred in judgment. It considers treat-
ment as a form of resistance and mode to introduce re-
habilitation in criminals. This theory also believes that 
it is majorly the circumstances and situations, which 
compel a particular person to behave a particular way. 
So the objective becomes to transform the person so 
that they move on to accept an environment that is 
healthier and productive. The theory recognizes the 
socio-economic milieu here [5]. The focus, therefore, 
is on the root of the crime. 

The aim becomes to re-induct them in society as 
law-abiding citizens. This model is very appealing for 
a nation like India with an ever-expanding population 
to the effect that there are numerous problems due to 
prison overcrowding, causing and motivating further 
criminal behavior.

This theory takes into consideration criminology, 
which regards crime to be also a pathological phenom-
enon. The system, therefore, gives much importance 
to the pre-sentencing reports of the probation officers 
and psychologists. The punishment is for the offender 
and not the society. 

This theory believes that the crime is committed 
due to conflict between the character and motive of the 
criminal. The aim should be to bring about a change in 
the mental attitude of the criminals [6]. The Probation 
of Offenders Act, for example, is looked at as a “mile-
stone in the progress of modern liberal trend of reform 
in penology” [7] , and so is the Juvenile Justice Law [8]. 

There are few instances of torture and dereliction 
in the discharge of duties by the correctional institu-

tions in India; judiciary has taken the same and award-
ed compensations for the same [9]. The need arises to 
reduce social helplessness and explore the tendencies 
of actualizing suggestive measures [10]. 

4. Demerits of Reformative Theory 
of Punishment

The theory of reformation finds itself, more than 
often, co-existing with the concept of restorative jus-
tice. This theory has been chiefly criticized for being 
way too idealist or theoretical in this approach. It fails 
to find itself being majorly applied to the realities of 
the way of life in India [11]. 

It finds its justification solely and only on the 
premise that the offender commits the crime because 
of the unfavorable social circumstances, which, how-
ever, remains an unsettled premise to the extent that it 
does not consider to a large extent white-collar crimes, 
does not consider the willingness aspect of a person 
to be influenced in the first place and seems to con-
veniently ignore the part where the guilty has to take 
responsibility for his willingness to act in a particular 
way which is detrimental to another. 

Just because a penal system provides for punish-
ment does not make it cruel [12]. The varying degrees 
of punishment provided show the legislative cogni-
zance towards a multiplicity of situations. 

One of the most obvious reasons why the refor-
mative theory is considered idealist is because of its 
theory being Community Monitoring and Commu-
nity Rehabilitation. Community monitoring is some-
thing that our system would be incapable of since the 
resources available to the population to be monitored 
are way off the charts. Community rehabilitation re-
quires much-skilled labor, which is very difficult to 
find in this unevenly educated demography [13]. 

There is a need to assess the risk and categories the 
criminals so that those who have a scope of reforma-
tion in the extensive form would at least benefit from 
the attempt more, which, however, is very much im-
possible looking at the current Indian prison scenario 
due to various reasons such as prison overcrowding 
with occupancy rates going up to more than 115% [14] 
, human rights violation, lack of sentencing guidelines 
and high cost of maintaining prisons [15] 

The prison staff is required to undergo rehabilita-
tion-cum-correctional course so that an environment 
for the same is provided to the prisoners [16]. The im-
plementation of the same, however, is void. The trial 
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courts are also in a way handicapped to categories the 
offenders due to lack of a solid mechanism, which fur-
ther disrupts the objective [17]. 

Today, prisons in India are not congenial for refor-
mation and rehabilitation, which helps create a breed-
ing ground for further delinquency [18]. 

When the reformative theory fails to achieve the 
objective due to various reasons such as prison over-
crowding, human rights violation, lack of resources 
and methods, etc., the same inspires the criminals in 
these ways:
1. They may either go back to their original deviant 

ways because that is the only way of living for them 
(becoming recidivists)

2. Remain in the company of already seasoned recid-
ivists who get conditioned to behave in the same 
pattern. 
Recidivism clearly shows the failure of the refor-

matory technique [19]. The reasons for their relapse 
should be all studied independently to remedy the 
same (it might be psychology or bad assembly or per-
sistence inhabit); however, attempts to the same are 
followed by institutional failure and inadequacy of 
methods [20]. 

5. Evaluation of the Efficacy of Reformative 
Measures in Indian Scenario with its 
Demerits

The application of penal sanctions to wrongdoers 
and their impact is a multi-disciplinary study of var-
ious nation-states, which have evolved. The reforma-
tive theory of punishment is one of the products of 
such a study. This theory has two main facets:
1. To bring about a change in the attitude of the of-

fender;
2. Aiming to rehabilitate them as law-abiding mem-

bers of society. 
Punishment is supposed to be seen as a measure to 

reclaim the offender rather. It is also very important to 
remember that reformative they require an individu-
alized treatment towards the offenders. 

The world is very much divided on the validity of 
the reformative theory. On the one hand, they regard 
it as the cruelest form of punishment. However, on 
the other hand, it is not regarded as punishment at all 
since there is no “pain” involved. The Indian judicial 
system believes that criminals shall be treated with hu-
manism and goodwill rather than vindictiveness and 
deterrence.

The Indian Penal Jurisprudence is currently Re-
formist, having been well aware of the fact that there is 
a need to strike a balance between creating social con-
trol but also being wary of the fact that punishment 
carries with it a stigma which in as much as it fetters 
the normal liberty of individuals [21]. 

However, it is very important to study how India 
has understood reformation as a form of punishment. 
The reformist theory, much like the Indian criminal 
jurisprudence, believes that even if the offender com-
mits a crime, he does not cease to be a human being. 
India has had quite a few legislations which deal with 
the reformatory school of punishment, such as:

5.1. The Reformatory School Act, 1897
Focuses primarily on first-time child offenders, 

which the system believes are not worthy of being 
‘sent to jails as it would further harden them. They 
are recommended to be sent to Reformatory schools 
run by the government. Their movement is restricted 
within the confines, which they regard as a form of 
punishment. At the same time, the basic needs are yet 
satisfied. 

The government has failed at establishing refor-
matory schools that would put out good results that 
prevent recidivism and adverse psychological impacts 
on children and first-time offenders. There is no sol-
id account of setting up such institutes, and no report 
on its functioning and working success has been made 
publicly available to re-assess the same competency.

5.2. The Juvenile Justice Act, 2000
Focuses on young offenders and focuses on re-

molding the child. The procedure contemplated un-
der this Act is very much different than the normal 
penal procedures under the CrPC. The Juvenile Justice 
Board takes cognizance of the matters in this case. 

5.3. Probation of Offenders Act, 1958
Before releasing an offender, circumstances are an-

alyzed to consider whether the same is conducive to 
re-introducing them in society. This Act believes in of-
fenders whose Act was an error of circumstance rather 
than a concocted activity, which also aims to prevent 
their association and, therefore, influence hardened 
criminals in prison. It is solely courts discretion and 
conditioned by factors whether the conviction is for life, 
or a death penalty has been awarded, whether the of-
fender has an occupation to return to or a fixed abode. 
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The Act, however, fails to place certain responsibil-
ities on the society, which has to do the job of learning 
to accept the criminal back into the society. Treating 
them as outcasts and depriving them of reasonable 
opportunities for further improvement and social in-
tegration is, in a way, participating to their weakness 
and leads to no further social development. 

The Act is also flawed when it comes to Section 4, 
which says that furnishing a bond to a court before re-
lease on probation is a sufficient cause to gain immu-
nity from supervision, which is very much contradic-
tory to the correctional philosophy, envisaged. Mere 
visit of the probation officers does not bring about any 
scientific change in the attitude of the convicts. It does 
not result in “reformation” per se.

5.4. Parole Rules
Serving a part of the sentence precedes parole. The 

offender is allowed to find his place back in the society 
in the observance of cordial behavior while in custody, 
on the condition that the offender maintains his good 
conduct and continues to remain under observation. 

Parole faces the same problem as that of probation. 
Parole is, in a way, a chance for the offender to experience 
social re-integration, motivating them to come back to 
society. However, this has not been a very successful step 
towards the objectives since recidivist’s tendencies do not 
go away. The issues come when the convict might have 
to go back to the same social sphere, which somewhere 
motivated or aided to the commission of the crime.

Parole being a purely executive act of the State, the 
same vests with their discretion. However, no inspect-
ing mechanism exists to understand the success rate in 
granting this parole and whether it is a successful facet 
of aiming towards reformation and rehabilitation.

5.5. The Prisons Act, 1894
The Act lays down for separate imprisonment fa-

cilities for those convicted of criminal and civil offens-
es and for willful employment to keep the prisoners 
in touch with their productive side, but to also allow 
them to provide some financial assistance to their 
families and leave the prison with some form of mon-
etary backing. 

The Prisons Act has been by far one of the most 
incompetent codes for moving towards a correctional 
theory of punishment in India. The Act is completely 
silent about how reformation can be motivated and 
needs amendments to suit that requirement.

5.6. Report of All India Committee on Jail Re-
forms (Volume II: Part I)

The care of criminals must be entrusted with pro-
fessionally trained people in penology methods. The 
appointment of a trained expert was contemplated by 
the Jail Reform Committee in 1920 itself (Ministry of 
Home Affairs, 1980-83).

Report of All India Committee on Jail Reforms (Vol-
ume II: Part II): Contemplates that an “unfortunate 
feature of the correctional system” is that the Prison Act 
does not mention any such reformative measures in 
the body of the legislation in itself. The objectives of 
reformation and rehabilitation are devoid of the force 
and sanctity of law [13]. Our organizations have run 
the risk of stagnation and eventual ineffectiveness by 
ignoring their functional capacities.

6. Judicial Approach towards the Reformative 
Theory of Punishment in India

Judiciary in all the civilized and democratic na-
tions play a vital role in shaping the penal policy of 
the nation by considering the change in circumstanc-
es, suitability of punishment in a given environment, 
and demand of time. Indian judiciary is no exception 
to it; in several judicial pronouncements, the Supreme 
Court of India and High Courts of various States have 
been settled the road map, laid down some sacrosanct 
principles about applying the measures in the Indian 
Scenario.

In Narotam Singh, the Supreme Court of India 
ruled that “Reformative approach to punishment should 
be the object of criminal law, in order to promote reha-
bilitation without offending community conscience and 
to secure social justice.”

In Rama Murthy, the Supreme Court had studied 
hurdles specifically being faced by prison authorities 
while executing the reformative theory of punishment 
and pointed out the Nine Major Problems confront-
ed in India, these problems are “over-crowding, Delay 
in the trial, Torture and ill-treatment, Neglect of health 
and hygiene, Insubstantial food and inadequate cloth-
ing, Prison vices, Deficiency in communication, Stream-
lining of jail visits, Management of open-air prisons.”

In Rakesh Kaushikv. Superintendent, Central Jail, 
Hon’ble J. Krishna Iyer, has expressed his views about 
the efficacy of the Reformative Measures and applica-
tion of the humanitarian approach; he observed that 
“every prisoner is a person, and such person hold the 
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human potential which, if unfolded, makes a robber a 
Valmiki, and a sinner a saint.”

In Mohammad Giasuddin v. State of Andhra 
Pradesh, Hon’ble J. Krishna Iyer observed that “Ref-
ormation should be the dominant objective of punish-
ment. During incarceration, every effort should be made 
to recreate the good man out of a convicted prisoner.”

In Rajendra Prasad v. the State of UP, the Supreme 
Court held with the majority, “it is illegal to award cap-
ital sentence without considering the correctional possi-
bilities inside prison” [19]. 

In M.H. Hoskot v. the State of Maharashtra, Supreme 
Court has cautioned about the too lenient view towards 
applying reformative theory; the court observed that 
“showing more leniency to offenders based on reforma-
tive theory would amount to injustice to the society.”

In Dr. Jacob George v. the State of Kerala, Supreme 
Court has harmonized the efficacy of thee all the the-
ories of punishment and held, “Preferring one theory 
to other is not the sound policy of punishment. Each 
theory of punishment should be used independently or 
combined according to the merit of the case.”

7. International Application 
and Understanding of Reformative Theory 
of Punishment

The international opinion on the criminal “punish-
ment crises” stems from the opinion that the convict 
has to revert to society. Better efforts must be taken for 
rehabilitation, and community integration must play a 
constructive role. They consider imprisonment to be 
the last resort and call for more suitable reforms [23]. 

In Ethiopia, the Mekelle Prison Project has been a 
great success in moving towards reformation and re-
habilitation as a system. The prisoners were educated 
and vocational training, which developed their acu-
men in business, which was further supported by pro-
viding them with loans and microfinance to help them 
set up business cooperatives. These cooperatives, in 
turn, reduce crime rates in society via the provision of 
employment, taking away the anti-social tendencies. 
This program has been run in tandem with the Inter-
national Labor Organization organ of the United Na-
tions. An attempt at fostering gender equality by pro-
viding women with equal opportunities for business 
and learning can be very evident in this policy [24]. 
The efforts taken by this under-developed country 
cannot fall short of an inspirational model for coun-
tries like India, which has better resources.

In the USA, the development of Electronic Moni-
toring after release on parole and probation has given 
highly suitable results and has helped in the refrac-
tive measures and reducing the risk of recidivism. 
Although the USA has a very high recidivism rate, 
around 41 percent, the same has been the result of re-
sorting to reformative measures very late in the trial 
process. The USA has also aimed to target the nerve 
centers of the cause of crime, whether it is addiction 
or poverty or illiteracy; however, due to their feder-
al set up, and regulating the same standards of prison 
reform is very difficult or impossible for them. For ex-
ample, while all federal prisons have alcohol and drug 
rehabilitation centers, such is not available in almost a 
quarter of the state prisons [25]. 

In the 13th United Nations Congress on Crime Pre-
vention and Criminal Justice, Doha Declaration, the 
member states have developed the Roadmap for Pris-
on Based Rehabilitation Programs that guide the pris-
on authorities for meeting international standards of 
rehabilitation and reformation. Indonesia, for exam-
ple, has shown good results in collaborating with these 
programs. Setting up of Semarang Female Correction-
al Facility that affords female inmates to rebuild their 
life post-sentencing has been monumental. It says, 
“Society can judge what we did, but it cannot judge 
what we will become.” [26]. 

The ICCPR (International Covenant for Civil and 
Political Rights) lays down from Articles 10 to 14 the 
term reformation, which cares to promote the reha-
bilitation system; however, it does not refer to it as a 
reparation measure.

The United Nations Convention against Torture also 
includes means of rehabilitation to be a part of com-
pensation.

The Italian prisoners in Calabria have been given 
the option of reducing their sentence by three days for 
every book they read (16 books per 12 months), which 
aims to inculcate a culture of reading, education, sys-
tem, and socially conducive behavior which would 
help the prisoners adjust better post-release, which 
was inspired by the Brazilian program of “Redemption 
through Reading.”

Prisons in Nigeria have also invoked short-term 
training programs for shorter sentences with work-
shops such as entertainment and catering courses [27]. 

Certain countries have taken the battalion of shar-
ing the onus with the society where the subject must 
meet his needs post-release. Such as in Norway, there 
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is a “re-integration guarantee” where the obligation is 
on government departments and public agencies to 
assist released prisoners [28]. Similarly, in Uruguay, 
companies handling public contracts and public ser-
vices have to have 5% work reserved for post sen-
tenced subjects, which has to be preceded by a system 
of reformation that can be relied upon, which India as 
a country lacks faith in presently.

In the United Kingdom, the Criminal Courts Sen-
tencing Act, 2000 provides rehabilitation order, super-
vision, and action plan order. The UK has also believed 
in community sentences rather than short sentencing. 
The report on Prison Safety and Reforms that is pub-
lished by the Ministry of Justice in the UK is in my 
opinion, pretty superficial and does not talk about the 
effects of reform on the prisoner vis-à-vis the society 
by only talks about how the prison can be reformed 
in respect to its staffing and intelligence system. The 
same, in my opinion, is a very insufficient account of 
the reformation of the prisoner aspect [29]. 

In Canada, the Correctional and Conditional Re-
lease Act, 1992 promotes the protection of human 
rights in the correctional process. However, it consid-
ers public safety to be the center for policy.

Singapore has shown major growth as recidivism 
has dropped from 2000-2009, and the rate of impris-
onment has also come down.

Australian approach towards prisoners has been 
extreme at its core. On the one hand, they believe in 
strict punishments for the recidivists and, on the oth-
er hand, call for proportional sentencing. It pushes for 
home detention for petty offenses to reduce prison 
crowding and manifest the growth of criminal tenden-
cies [30]. They also use ‘Skype’ and ‘Tracking Devices’ 
in Australia has helped improved their correctional 
system and keep a check on repeating offenders.

8. Co-Existence of Reformative Theory 
of Punishment and Capital Punishment

The ends and means of reformative theory and 
capital punishment lie in complete contradiction as 
commonly known and perceived. 

The dichotomy of the situation arises when it comes 
to understanding that the reformative theory of pun-
ishment is based on the belief system that every in-
dividual can change for the good. It believes that the 
moral quotient of the individual can change if the same 
is nourished with the right understanding of the dif-
ference between good and bad, right and wrong, since 

the theory also believes that delinquent behavior comes 
from external factors which affect the upbringing and 
molds a person’s character in a particular manner. 

The law regarding Capital Punishment in India be-
lieves in the doctrine of awarding the death penalty 
only in the rarest of rare cases [31]. The rarest of rare 
doctrine embodies the fact that life imprisonment is 
the rule, and the death penalty is the exception. The 
standard test is assessing whether there remains no al-
ternative but to award the death penalty. 

Believing in such strength that the convict is:
1. Beyond the scope of any form of reformation, ow-

ing to the brutality of the crime and 
2. Whether there is no way that the criminal will 

come to being socially acceptable ever again or will 
have no space left for him in any social construct.
Article 21 of the Indian Constitution contemplates 

protection to the right to life and personality, which 
cannot be abrogated except according to the procedure 
established by law. The Article requires the existence of 
a due, just, and fair process based on which a person’s 
right to life can be curtailed.

The provisions regarding the death penalty are still 
considered due process. They have stood the tests of 
constitutionality throughout because they cannot be 
said to be an abrogation of the legal framework of the 
nation mandates per se [32]. 

The fact of the matter remains the same: India’s 
reformative theory is not considered a sufficient 
means of punishment on its own and has one hand-
dipped in the jar of belief of the deterrent theory. The 
Law Commission cited the first reason for refusing to 
remove this form of punishment from the penal code 
because of its deterrent effects.

The death penalty is considered a fair, just, and rea-
sonable procedure in the law penalty’s eyes [33]. The 
constitution is nowhere in opposition to death [34]. 

However, recently, the tendency of the courts to 
take a more pro-human approach has been increasing, 
and the same has been slightly reflected in the legal 
discourse. The 262nd Law Commission Report took a 
different approach towards the death penalty status in 
India and laid down for only selective retention in cas-
es of detriments to national security [35]. 

The courts have now referred to it as a distinctive 
feature of punishment that “somehow breaches the 
reformative theory of punishment in law” [36]. 

The theory supports the branches of criminal an-
thropology, criminal sociology, and psychoanalysis, 
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which believe that the offender should be punished 
only for their benefit and that any form of capital pun-
ishment takes away the “benefit” aspect, naturally [37]. 

More than 106 countries have abolished the death 
penalty from their penal system, which in some way 
implies that there is no point in causing harm. Howev-
er, it is important to note that such abolishment might 
have the human rights aspect behind it rather than the 
fact that the same is done to maintain the intentions of 
rehabilitative theory. 

Ideologically, questions arise about where we stand 
as a society if we prefer that capital punishment should 
not be awarded to those convicted of gruesome rape 
or cold-blooded murderer. 

Would we succeed as a society if we believe in the 
generalized construct that every criminal deserves 
and can change? The risk of a flaw in this preposition 
is magnanimous. 

9. Suggestive Measures and Penal Reforms
to Apply the Reformative Theory 
of Punishment

Matter of fact remains, that pragmatic solution as 
to how the reformation is to take place, during im-
prisonment and post, to ensure social rehabilitation 
has been less concentrated upon during this debate of 
righteousness. 

The government has been stressing that apply-
ing programmed treatment to all the offenders is the 
worst way to meet the objectives of criminal codes of 
this country [38] and that there is a need to eliminate 
the uncertainty to the manner of awarding sentences 
[39]. Probation service and correctional administra-
tion have been encouraged to have more voice in the 
sentencing system [40]. 

The government has been encouraged to find new 
alternatives to imprisonment [41]. A restorative pro-
gram has been put into planning as a form of its key 
recommendations [42]. 

It is noticed that prison overcrowding is many due 
to the undertrials. Therefore, the courts have been 
taking pro-active measures to ensure that they place 
more reliance on plea bargaining, bail, anticipatory 
bail, legal aid, and probation without actually diluting 
the essence of justice. 

When applied to the criminal justice system, the 
merits of technology would take it very far; however, 
the same has shown very retarded development. Even 
the Probation officers and Parole officers would find it 

very difficult to look after and keep up with the con-
vict due to a lack of developed monitoring techniques. 

Setting up addiction rehabilitation centers and 
providing professional psychological assistance to the 
delinquents can also establish a system that moves to-
wards reformation and avoids recidivism. 

Penal statutes need to be amended to talk about 
reformation exclusively so that the attitude of the 
criminal jurisprudence is swayed towards that need 
and not otherwise. 

The need to indulge in the reformative measures 
very early into the trial would help give out a more 
positive result than awaiting final conviction since the 
prisoner would be exposed to the habits and group 
influence when he is the most vulnerable self at the 
beginning.

The need to classify convicts into Children, Wom-
en, Habitual criminals, influenced criminals, influ-
encing criminals cannot be stressed upon in order to 
understand to whom can be reformed and who is be-
yond the scope of reformation in the first place so that 
the resources that are already so scared are allowed 
responsibly.

10. Conclusion
Every convict has been awarded the right to life 

with dignity. Such values echo in the ethos of the In-
dian criminal jurisprudential system and are recog-
nized, which the country is very well privy to the basic 
human rights. The reformative theory of punishment 
does exalt these values into creating safe spaces for 
those who can go back to being resourceful for society 
and giving them an opportunity. 

India’s stance on whether they wish to adopt a 
reformative theory of punishment in its penal system 
needs to be cleared, and proactive steps to enforce this 
form of jurisprudence in India must be taken.

The penal system in this country is not so condu-
cive to development for the simple reason that prison-
ers are looked down upon due to social stigma, which 
justifies how they have been neglected. 

However, this line becomes necessary to be studied 
when this same neglect becomes the cause of lack of 
social empathy, which then compels the criminals to 
do only what they will be allowed and be able to do, 
resort back to crime. It becomes a vicious cycle that 
has no end. 

The reformative method of punishment has a goal 
that can be very ‘utopian’ for a developing nation like 
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India, with such a magnanimous population that has 
to be regulated. 
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