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Abstract
In order to restrict the imposition of the death penalty to 
an extremely narrow band of cases, the Supreme Court of 
India laid down the principle of ‘rarest of rare’ guiding but 
not fettering the sentencing discretion of judges. Despite the 
guidelines, the decision remains purely discretionary with its 
accompanying arbitrariness leading to unpredictability, and 
disparity in sentencing, which places a tremendous burden of 
responsibility on the sentencing judge. It is necessary to think 
of an alternative to the judge-centric discretionary death pen-
alty, such as Sentencing Commission recommended the death 
penalty, that will help bring transparency and predictability 
to the entire process of decision making. Discretion delivers 
discrimination. Therefore, the discretionary death penalty is 
discriminatory. Whether by a judge or a jury, the exercise of 
sentencing discretion is arbitrary and capricious, particularly if 
the discretion is untrammeled and unchannelized. The ‘rarest 
of rare’ principle does not differentiate between murder sim-
pliciter and murder contemporaneous such as rape-murder. 
Each judge interprets the meaning of ‘rarest of rare’ in his 
way. The current system is not working. A guideline-driven 
sentence is far better than a judge-centric one. The US Con-
gress has constituted the US Sentencing Commission, a stat-
utory judicial body entrusted with formulating a mechanism 
for sentencing to remove disparity and element of surprise in 
the sentencing outcome. It lays down structured guidelines 
with narrow judicial discretion in the matter of sentencing a 
convict. Sentencing Commission, though not a perfect mech-
anism- no mechanism can be perfect given the very nature of 
capital punishment- seems to overcome many of the draw-
backs and shortcomings of the existing judge-centric system 
raising questions on perfect reasoning. 
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“Discretion is the perfection of reason and a 
guide to us in all the duties of life.”

-Walter Scott

1. Introduction
In order to restrict the imposition of the death 

penalty to an extremely narrow band of cases, the Su-
preme Court of India laid down the principle of ‘rarest 
of rare’ guiding but not fettering the sentencing discre-
tion of judges. However, since its inception in 1980, the 
principle has led to more confusion and uncertainty as 
to its application, which is evident from those cases, 
and their number is not insignificant, wherein the Su-
preme Court has confirmed the conviction by the low-
er courts for murder simpliciter or contemporaneous 
but differed in the sentence awarded by substituting 
life imprisonment for death. Such a result suggests two 
possibilities, viz. The lower courts have not grasped 
the full nuances of the concept of ‘rarest of rare’ or the 
Apex Court has been deviating from its guidelines. Be 
that as it may, one fact stands out clearly, that the rarest 
of rare ideas has been subjected to numerous person-
alized interpretations making the sentencing outcome 
unpredictable, uncertain, and disparate even in simi-
larly situated cases.

To elaborate further on the concept, the Supreme 
Court in [1] laid down that the death sentence can be 
awarded in “Rarest of rare” cases in which “the col-
lective conscience of the society is so shocked that it 
will expect death penalty to be awarded to the con-
vict.” However, this parameter also is dubious because 
judges have no means to measure the shock suffered 
by “the collective conscience of the society.” Besides, 
they must not be influenced by public opinion while 
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making judicial decisions that are expected to be based 
purely on applying legal principles.

Despite the guidelines, the decision remains pure-
ly discretionary with its accompanying bias, caprice, 
and arbitrariness leading to inconsistency, unpredict-
ability, disproportionality, and disparity in sentencing, 
which places tremendous responsibility on the sen-
tencing judge.

The reformatory aim of punishment may not pro-
duce the desired result in heinous crimes or those in-
volving depravity. According to [2] , it is difficult to 
assess a convict’s propensity to a future criminal act. 
Therefore, determining the quantum of sentence to 
bring about a reformation of the convict belongs in the 
realm of conjecture. As such, a sentencing judge most-
ly speculates about the outcome of the punishment 
imposed on the convict except for the specific deter-
rence resulting from his imprisonment for a specified 
duration. 

The wide discretion exercised by the sentencing 
Judge in the imposition of the death penalty and the 
vague, confusing guidelines laid down in [3] judgments 
have led to considerable inconsistency, unpredictability, 
and non-transparency in the sentencing outcome and 
made it necessary, in the absence of jury-centric death 
sentencing, to think of an alternative to the judge-cen-
tric discretionary death penalty, such as Sentencing 
Commission recommended the death penalty, that will 
help bring transparency, consistency, uniformity, pro-
portionality, and predictability to the entire process of 
decision making in a particular case as to whether cap-
ital punishment should be imposed [4]. 

2. Evolution of Discretionary Death Penalty
Under the earlier Code of Criminal Procedure, 

1898, a murderer was, as a rule, punished with death, 
and only exceptionally with life imprisonment, which 
was because of the then prevailing opinion of the Judi-
ciary that in a murder conviction, nothing short of the 
capital sentence would meet the ends of justice. Apart 
from that, the idea that an accused has human rights, 
though nascent, was yet to assume shape. Moreover, 
exposure of the Judiciary to public and media pressure 
was relatively unknown [5]. 

As the criminal law was amended from time to 
time, it reflected the gradual change in the way capital 
punishment was viewed. Before 1955, the judge was 
required to give reasons for choosing life imprison-
ment over death sentence, thereby putting fetters on 

his discretionary choice of the sentence, implying that 
the superior court could review the decision. Even 
then, it became clear that such fetters were not nec-
essary, as they tended to undermine the accomplish-
ment of the judge whenever he made the right choice 
of the sentence even if he did not build a sound argu-
ment supporting his choice [6]. 

In [7] , the death sentence imposed on the accused 
stayed suspended for more than six months. Calling it 
unjust, the judge took into account the mental agony 
resulting from the threat of death looming for a lengthy 
duration and sentenced him to imprisonment for life. 
However, in [8] , where a “cold-blooded” murder was 
committed for sinister motives, the court chose inex-
plicably to spare the accused’s life for premeditated 
murder and passed the of life imprisonment without 
giving justification for the choice of a lesser sentence.

The fetters on the judge’s discretion requiring him 
to give reasons for choosing the sentence of life impris-
onment over death for the murderer were removed in 
[9] Following the change in law, the judge could prefer 
the sentence of imprisonment for life over death to the 
convict; but whenever he chose to impose a death sen-
tence, he was required to justify with reasons as to why 
life imprisonment would not be adequate to ensure 
justice. In this way, a noticeable change was brought 
about in the attitude and the approach towards capital 
sentence [10]. 

Judges are far from united over the issue of life im-
prisonment or capital punishment for a murder con-
viction. The sentence passed is a reflection of the indi-
vidual judge’s beliefs and predilections. While drawing 
a “balance sheet of aggravating and mitigating factors,” 
the Judges’ ideology seems to impact their discretion.

In [11] , a dissenting Bhagwati, J. observed, “There 
is nothing like complete objectivity in the deci-
sion-making process and especially so when this pro-
cess involves making of a decision in the exercise of 
judicial discretion. Every judgment necessarily bears 
the impact of the attitude and approach of the judge 
and his social philosophy or value system.”

Ten years earlier, similar opinion as to the lack of 
uniformity and the impact of individual bias on dis-
cretionary decision making was expressed in a case be-
fore the US Supreme Court, [12] by Douglas, J. stating, 
“The discretion of the judges and the juries in impos-
ing the death penalty enables the penalty to be selec-
tively applied, feeding prejudices against the accused 
if he is poor and despised…and saving those who by 



362 | Cardiometry | Issue 25. December 2022

social position may be in a protected position... discre-
tion is pregnant with discrimination.” 

As such, discretion delivers discrimination. There-
fore, the discretionary death penalty is discriminatory. 

In the same case, Burger, C. J. wrote, “Legislative 
bodies may … provide standards for juries and judges 
to follow in determining a sentence in capital cases…
if such standards can be devised, the results cannot be 
detrimental”. He alludes to factors such as motive, de-
gree of suffering caused to the victim(s), and degree of 
brutality in the commission of the crime. (Emphasis 
supplied) These factors, among other things, find fa-
vor with the Supreme Court of India in [1] 

Studying the influence of race of the accused and 
the victim in capital sentencing, Wolfgang found that 
significant racial differentials in the imposition of the 
death penalty are indeed produced by racial discrim-
ination [13]. 

The results of a study done by Radha Iyengar in-
dicate the rising inclination on the part of the jury to 
impose capital punishment, particularly during the re-
cent past. Despite the general downward trend in the 
propensity to sentence defendants to death, juries have 
remained relatively more willing to apply a capital sen-
tence than judges [14]. 

Hans et al. came to the opposite conclusion in a 
study in Delaware; a state where the ultimate decision 
is capital sentence eligible cases lies with the judge. 
They found that giving this power to the judge result-
ed in an increased imposition of capital punishment. 
(Emphasis supplied)

According to [15] , discretion is “the power to 
choose between two or more courses of action, each 
of which is thought of as permissible.”In other words, 
discretion allows its possessor to choose from a bou-
quet of valid options irrespective of the basis for such 
allowance viz. standards to which he is not bound, or, 
his action cannot be reviewed, or authority vested in 
him is final, or, his judgment is being exercised.

In exercising sentencing discretion, the judge is 
expected to weigh the probability of recidivism in the 
case of a convict to determine the type and the quan-
tum of punishment, a task by no means easy. 

However, [2] finds that it is difficult to measure the 
probability of future criminal misconduct of a con-
vict, and it causes uncertainty in the determination 
of a sentence; Such an estimate is arrived at from the 
information about the crime as well as the criminal. 
Punishment is harsher if criminal proclivity emerges 

from this assessment. Such assessments constitute the 
grounds based on which a reasoned decision is made 
in an otherwise uncertain situation.

Thus, it is evident from the above studies that ex-
ercise of sentencing discretion, whether by a judge or 
a jury, is arbitrary and capricious, particularly so if the 
discretion is untrammeled and unchannelized.

In [16] , the words ‘special reasons’ in S.354 (3) of 
CrPC 1973 have been equated with ‘rarest of rare’ for-
mula, ostensibly to give effect to the legislative intent, 
by declaring that “legislative provisions and judicial 
pronouncements are ads idem in law”; and therein 
lie the whims and idiosyncrasies of individual judg-
es. The legislative intent behind those two words is a 
matter of conjecture, surmise, disparate views and in-
terpretations, and finally, discretion. 

3. Methodology and Scope
The study focuses only on the analysis of sentences 

ordered by the Supreme Court in death penalty eligible 
offenses under IPC 1860 viz. murder and kidnapping 
for ransom in the aftermath of Bachan Singh judgment 
which essentially brought all the offenses involving 
murder under S.302 of IPC, which involves analysis 
of relevant provisions, scrutiny of legal principles laid 
down by the Supreme Court to channelize the discre-
tion to impose capital punishment, and examination 
of competence of the legislature to prescribe standards 
for awarding capital judgment as a possible solution 
to awarding the death penalty based purely on judicial 
discretion. The scope is limited to finding an answer 
to whether Parliament should constitute a Sentencing 
Commission to prescribe standards to be adhered to 
for imposing capital punishment.

4. Sentencing Commission: 
A better alternative?

Reasons for the necessity for a better 
alternative

One cannot eliminate individual bias from dis-
cretion. The decision to award a death sentence or 
commute the sentence to life imprisonment is often 
arbitrary, capricious, and fanciful. Transparency, con-
sistency, uniformity, and predictability in the final 
sentencing outcome are essential for the credibility of 
the sentencing process.

A sense of clarity and urgency is necessary if the 
death penalty remains constitutionally and econom-
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ically viable. Is the object of capital punishment ret-
ribution or deterrence? This endless debate is super-
fluous and futile and will remain inconclusive in the 
foreseeable future. Punishment does not and cannot 
have one solitary aim to the exclusion of all other 
aims.

Perpetrators of brutal, gruesome, heinous, das-
tardly, diabolical, or revolting murders escape life 
imprisonment. The ‘rarest of rare’ principle does not 
differentiate between murder simpliciter and murder 
contemporaneous such as rape-murder, dacoity with 
murder, or kidnapping with murder. The ‘special rea-
sons’ required u/s 354(3) CrPC, 1973 for passing the 
death sentence, and the ‘depravity’ demanded by the 
‘rarest of rare’ principle are writ large on the combi-

nation of offenses mentioned above. As such, murder 
contemporaneous must not be equated and clubbed 
with murder simpliciter. 

In the absence of jury-based capital sentencing 
(collective decision), sentencing guidelines laid down 
by a Statutory Commission constituted by an Act of 
Parliament is a better mechanism than judicial discre-
tion for awarding the death sentence (individual de-
cision).

Supreme Court cases: Tracking Judicial 
discretion

The uncertainty and unpredictability of sentencing 
outcome in similarly situated convicts can be gauged 
from the following cases are shown in Table 1:

Table 1
Summary table of Supreme Court cases

Case Facts Sentence A bench of JJ. Reasons
Molai & another v. State of 
MP  [17] 

“Accused raped and 
strangulated a 16-year-
old girl” and threw the 
body in a septic tank.

Death S. P. Kurdukar,
K. T. Thomas,
N. Santosh 
Hegde

No mitigating circumstance

Bishnu Prasad Sinha v. State 
of Assam  [18] 

“Raped and murdered 
a seven-year-old girl 
“and threw the body in 
a septic tank

Life
imprisonment

S. B. Sinha
Markandey 
Katju

Ordinarily, no death penalty if guilt 
proved by circumstantial evidence,
Accused expressing remorse

Laxman Naik v. State of Orissa  
[19] 

Raped and murdered 
his seven-year-old niece

Death Dr. A. S. Anand
Faizan Uddin

Irresistible conclusion of guilt based 
on circumstantial evidence,
No mitigating circumstance, only 
aggravating factors

Amrit Singh v. the State of 
Punjab  [20] 

Raped and murdered a 
seven-year-old girl

Life
Imprisonment

S.B. Sinha 
Dalveer Bhan-
dari

Death resulting from rape, no in-
tention to kill, “a momentary lapse 
on the part of the appellant seeing 
a lonely girl at a secluded place.»

Kumudi Lal v. State of U.P.  [21] Raped and murdered a 
14-year-old girl

Life
Imprisonment

G. T. Nanavati
S. P. Kurdukar

Deceased allowed the appellant 
some liberty with her, “to prevent 
her from raising shouts appellant 
tied her salwar around her neck, 
resulting in death.»

Amit alias Ammu v. the State 
of Maharashtra  [22] 

“Raped and murdered 
11-year-old girl.»

Life
imprisonment

Y. K. Sabharwal
Brijesh Kumar

Accused a young student,
No past criminal record,
No evidence as to his being a 
potential danger to the society

Mohd. Chaman v State (NCT 
of Delhi)  [23] 

Raped and murdered 
and a half-year-old girl

Life
Imprisonment

K. T. Thomas
D. P. Mohapatra

Appellant will not endanger the 
community,
The humanist approach in punish-
ment

Santosh Kumar Satishbhu-
shanBariyar v State of Maha-
rashtra  [24] 

Abducted a friend 
for ransom, tortured, 
murdered, body parts 
disposed of at scattered 
spots

Life
Imprisonment

S.B. Sinha
Cyriac Joseph

“Not professional killers, no crim-
inal history, the sole motive was 
collecting money. No evidence that 
accused could not be reformed 
and rehabilitated.»

Vikram Singh v. the State of 
Punjab  [4] 

Kidnapped for ran-
som and murdered a 
16-year-old boy

Death H. S. Bedi
J. M. Panchal

Depravity of motive and manner, 
cold-blooded murder for the gain, 
innocent, helpless victim
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One finds that despite the similarity between Mu-
niappan and Manohar Lal case, the latter was spared 
the noose.

From the above table of cases, it is seen that Sinha 
and Mohapatra, JJ. Have commuted the sentence to 
life imprisonment in all the cases mentioned that they 
presided over. 

K. T. Thomas, J. also chose life imprisonment in 
all cases but imposed the death sentence. Thus we ob-
serve individual preference, bias, personal belief, and 
perhaps collegial congruence playing a role in the final 
sentencing outcome.

From these cases, it is evident that Trial Courts and 
High Courts mostly abide by the guidelines and that 
the sentencing by the Apex Court in capital offenses 
has become purely judge centric; in a way replicating 
scholarly observations of ‘vagueness and indetermi-
nacy’ while ‘entrenching the brutality of capital pun-
ishment itself at times’ in the comparative US con-
text [28]. The Judges’ exercising of their discretion at 
times produces unexpected sentencing outcomes as 
each interprets the meaning of “rarest of rare” in his 
way, leading to unpredictability [29]. Is a case in point 
wherein the two-judge bench differed in their view on 
“rarest of rare” with Katju, J., convinced it was so, or-
dered death sentence while S.B. Sinha, J. preferred life 
imprisonment for the rest of convict’s life. 

On referral, a three-judge bench endorsed the 
latter’s view with the following justification: “It is 
straight out that the appellant murdered his victim 
in a cold-blooded manner but at least this much can 
be said in his favor that he devised the plan so that 
the victim could not know till the end and even for a 
moment that she was betrayed by the one she trusted 
most. Further, though the way of killing appears quite 
ghastly, it may be said that it did not cause any mental 

or physical pain to the victim” and that “he confessed 
his guilt at least partially before the High Court.”

The court overlooked the fact that the ‘depravity’ 
so crucial to the ‘special reasons’ stipulated under S 
354(3) of CrPC 1973 and the RoR concept is not de-
termined by the manner of killing alone but by the 
motive (cold-blooded murder for gains of a person 
vis-à-vis whom the murderer is in a dominating po-
sition or position of trust) and the status of the victim 
(helpless woman) in this case. Moreover, full or partial 
confession of guilt before an appellate court does not 
constitute a mitigating factor, unlike genuine remorse.

It is worth noting what Dr. Pillai has to say about 
the sentencing by the Supreme Court, “What haunts 
our sentencing process? Is there any theory of punish-
ment adhered to by our Judiciary? Why do the courts 
not resort to theorization rather than a description of 
circumstances bereft of any legal principle? Is it be-
cause of their unwillingness for theorization? Alter-
natively, is it because the description is intellectually 
less challenging? ” [30] He further observes that cases 
found to be ‘rarest of rare’ by the lower courts turn out 
not to be so in the Supreme Court on unconvincing 
grounds; and finds the Supreme Court responsible for 
this lamentable situation.

A matter of individual perception
In a study titled Matters of Judgment [5] in which 60 

former Justices of Supreme Court of India were inter-
viewed, among other things, as to the judicial thought 
process behind deciding whether a case comes under 
the ‘rarest of rare category, one of the judges said the 
following:

“If a case is rarest of rare in my mind, I can write 
many things to show that. If I think it is not, then I 
will write things to show it is not. That is the flaw of 

Case Facts Sentence A bench of JJ. Reasons
Manohar Lal alias Munna & 
another v State of Delhi [25] 

burnt alive four sons of 
a woman in front of her 
during riots following 
PM’s assassination

Life
Imprisonment

K. T. Thomas
D. P. Mohapatra

No personal animosity, on a ram-
page, ran berserk triggered only by 
a demented psyche

Kishori v State of Delhi  [26] Murder, rioting Life
imprisonment

GT Nanavati
S. Rajendra 
Babu

Mob frenzy, appellant, neither 
leading nor exhorting the mob, 
diminished responsibility.

C. Muniappan and others v. 
State of Tamil Nadu  [27] 

In a public demonstra-
tion, “set on several fire 
buses carrying college 
girls, killing three and 
seriously injuring twenty 
others.”

Death GS Singhvi
Dr. B. S. Chau-
han

the collective conscience of the 
community shocked;
planned, unprovoked, meticulously 
executed murder
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the formulation. You award death in cases where you 
think it should be given.” (Emphasis added)

All 47 Judges who had adjudicated death penalty 
cases said that “The ‘rarest of rare’ principle has not 
been followed uniformly or consistently.”

A Judge with long experience as an appellate Judge 
said,

“Many people willing to give the death penalty and 
some may not, I do not have rights to take somebody’s 
life, and it depends on their background, a Judge’s 
Background.”

As a judge, we live with certain prejudices in our 
thoughts with a certain sense of judging the right and 
wrong. For example, there might be a Sikhs Judge and 
so sensitive; for him killing is a crime, so they cannot 
give the death penalty.

And it also depends on the person’s character; cer-
tain people can have different perceptions, they are 
very rugged and rogue, they have a different percep-
tion on society…” 

Thus, the social cultural upbringing of a judge cre-
ates a deep-rooted bias in his/her mind and wields an 
enormous influence on his choice of the sentence in 
a capital offense by causing him to gloss over the ob-
jective analysis of the factual matrix and accord pri-
macy to the subjective prism through which facts are 
viewed, and justification for the sentence is crafted.

The above study throws light on the confusion in 
the judges’ minds as to the meaning of the phrase ‘rar-
est of rare,’ each one having his perception. Although 
the judges interpret the phrase as referring to ‘rarity 
of crime’ (brutal, heinous, revolting, etc.), the study 
mentions that the expression ‘rarest of rare’ indicates 
‘numerical rarity’ arrived at after “balancing the mit-
igating and aggravating factors” and finding that “the 
other option of life imprisonment is unquestionably 
foreclosed.”

Rising incidence of serious crime as per 
NCRB 

According to the statistics released by NCRB in 
2014, heinous murders, rape-murders, and abduc-
tion-murders involving the utmost cruelty and ex-
treme depravity that “shock the collective conscience 
of the community” are on the rise in India. The report 
mentions Figure 1 as: Murder-34434, Rape-24923, 
Kidnapping, and abduction (including kidnapping for 
ransom)-47592. The following graph highlights the 
seriousness of the situation.
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Figure 1: Incidence of murder

The corresponding figures in the NCRB report 
for 2018 are: Murder-29017, Rape-33356, Kidnap-
ping, and Abduction (including kidnapping for ran-
som)-105734.

Although the number of reported murders has de-
clined during the four years between the two reports, 
the incidence of rape has increased by more than 33% 
and of kidnapping and abduction by more than 110% 
during the said period. Celerity (swiftness) and cer-
tainty are the essential characteristics for any punish-
ment to act as a deterrent and crime control tool. To 
that extent, capital punishment is neither certain nor 
swift.

5. Factors to consider before replacing 
discretionary death penalty

For more than a century, a system that has been re-
lied on cannot be replaced easily. The following ques-
tions loom large.
1. Do we have enough resilience and patience to 

adapt to the new system?
Any change is unnerving and unsettling to some 

extent; it is better to be patient, give enough time for 
the adaptation process, and be prepared to face and 
tackle minor hiccups and teething trouble.
2. Do we have minimum necessary experience with 

Sentencing Commission to successfully transition 
from the discretionary death penalty to the guide-
lines bound one?
One cannot jump into a new system unless one has 

an idea of how it works. Working of Sentencing Com-
missions or Sentencing Councils can be easily studied, 
and their cumulative experience is an added advan-
tage. Our own experience is most valuable, and it will 
accrue over time once the mechanism is in place. 
3. What is the impression of the present system? 

The answer is writ large that the system is not work-
ing. It has failed. Even the Apex court in [31] observed 
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that “Unfortunately, we have not taken punishment 
seriously as it should be with the result that in cap-
ital offenses, it has become judge-centric sentencing 
rather than principled sentencing.” K. S. Radhakrish-
nan and Madan B. Lokur, JJ. Reviewed important 
judgments on capital sentence right from [3] which 
originally laid down the “rarest of rare” principle in 
1980. Observing “there was little or no uniformity in 
the application of this principle,” the Justices appeared 
to suggest that categorization and assessment of capi-
tal offenses to determine which ones qualify as “rarest 
of rare” and which ones do may not be easy. In other 
words, they expressed serious doubts about the useful-
ness of the prevailing framework. Is it an issue where 
having death sentencing guidelines will result in a far 
better way of ensuring the meeting of ends of justice? 
Ideally, it should not hamper the process of criminal 
justice administration. A guideline-driven sentence is 
far better than a judge-centric one.
4. How to implement the new system?

Trial judges must be trained in applying the new 
system. One may face a problem in changing the 
mindset; however, it must be kept in mind that any 
change is accepted gradually, notwithstanding initial 
opposition. The guideline sentence is not appealable. 
Minimum discretion to the judge in sentencing is per-
missible.
5. How to convince?

The confusion in the mind of a trial judge about 
the applicability or otherwise of ‘Rarest of Rare’ princi-
ple and the resultant unpredictability, disparity, incon-
sistency, and non-uniformity in the imposition of the 
death penalty; the protracted and seemingly intermi-
nable process of criminal justice administration, the 
endless stream of review petitions, curative petitions 
and mercy petitions making a travesty of justice and 
protracting the agony of victim’s family who is unable 
to bring closure to the tragedy are some of the most 
persuasive reasons.
6. What could be the opposition to the concept of a 

sentencing commission?
The sentencing judge who has tried the case is the 

proper and right authority to decide whether to im-
pose a death sentence or not; each case has different 
facts and circumstances, and they can be truly appre-
ciated only by the judge; there cannot be one size fits 
all formula. Discretion is an integral part of judicial 
decision-making, although it can be channelized and 
guided by long and well-established legal principles. 

These are some of the most likely arguments against 
the idea of the Sentencing Commission.
7. What is the counterargument?

Judge centric discretionary decision in death sen-
tence leads to the wide disparity in sentencing outcome 
of cases despite having very similar facts and circum-
stances; personal factors like ideology, upbringing, 
and sociocultural outlook of a Judge largely influence 
the sentencing outcome; all other things being equal, 
there should be predictability, parity, and consistency, 
and not arbitrariness, disparity, and inconsistency in 
imposing the death penalty whether the sentencing 
commission could assist or replace the system?
8. The American experience with Sentencing Com-

mission: Federal and State Sentencing Commis-
sions
US Sentencing Commission
As an alternative to judicial discretion in sen-

tencing and to eliminate personal bias, arbitrariness, 
disparity, and unpredictability in sentencing, the US 
Congress has constituted the US Sentencing Commis-
sion, a statutory judicial body entrusted with the task 
of formulating a mechanism for sentencing to remove 
disparity and element of surprise in sentencing out-
come. 

The commission lays down structured guidelines 
with narrow judicial discretion in the matter of sen-
tencing a convict. It has succeeded in bringing down 
the number of appeals against the sentence. The sen-
tencing judge may deviate from the prescribed sen-
tence, which can be appealed against to a very limited 
extent by giving reasons.

However, Congress has the ultimate authority over 
sentencing policy. It has continuing oversight of the 
work of the Sentencing Commission, which is always 
open to guidance from Congress. Thus it can be seen 
that in the US, it is the Parliament, and not the Judicia-
ry, which lays down the sentencing policy. However, 
the USA is a presidential form of democracy with a 
clear-cut separation of powers between state organs. 
India has a parliamentary democracy with accompa-
nying mutual turf encroachment by the branches of 
government. 

6. Concluding Remarks
As long as the death penalty remains on the statute 

book, it must be administered judiciously, transparent-
ly, predictably, and consistently. However, discretion 
in imposing a death sentence leads to discrimination. 
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Judges are also human beings and are not immune to 
influences from without and within, such as ideolo-
gy, upbringing, and sociocultural background, result-
ing in a judge-centric decision-making process. Such 
Judge-centric death sentence repeatedly manifested 
through myriad interpretations of the ‘Rarest of rare’ 
principle has resulted more in misery than in just, fair 
and reasonable sentencing outcome. 

By clubbing together all murders, whether simplic-
iter or with the contemporaneous offense, and mak-
ing them punishable u/s 302 IPC, the Supreme Court 
has diluted the offender’s culpability in murder with 
a contemporaneous offense such as rape, kidnapping, 
dacoity, etc. If the death penalty as a societal sanction 
is on a higher pedestal, so is the dastardly crime of 
rape-murder. Remorse by the convict as a mitigating 
factor is a dubious concept whose genuineness cannot 
be assessed and is most prone to be misused as a ruse 
to escape the noose. 

The 4-decade-old system is just not working and 
needs a far better replacement. Sentencing Commis-
sion, though not a perfect mechanism- no mechanism 
can be perfect given the very nature of capital pun-
ishment as an antithesis of human rights approach- 
seems to overcome many of the drawbacks and short-
comings of the existing judge-centric system. Thereby, 
springs hope for embedding perfect reason within ju-
dicial discretion. 
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